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that enlightened policy essential to the commercial and social progress of the 
nation. It is also supported by the clear weight of American authorities, of 
which the following are a portion : Mulhall v. Falhn, supra ; Vetaloro v. Perkins 
(C. C. ), 101 Fed. 393; Kellymlle v. Petraytis, 195 111. 215, 63 N. E. 94, 88 Am. 
St. Rep. 191; Renlundv. Mining Co. (Minn.), 93 N. W. 1057; Augusta etc. R. 
Co. v. Glmer, 92 Ga. 142, 18 S. E. 406; Luke v. Calhoun, 52 Ala. 115; Bonthron v. 
Phoenix etc. Co., supra ; Tanas v. Municipal Oas Co., supra." 

The differences between the Indiana statute and ours are not of such a char- 
acter as to make the above reasoning inapplicable in Virginia. 

C. B. G. 



Seaboard & E. E. Co. v. Vaughan's Adm'x. 

Supreme Court of Appeals of Virginia. 

June 15, 1905. 
[51 S. E. 452.] 

1. Railroads — Crossing accident — Negligence — Contributory negligence — Question 

for jury. — In an action against a railroad company for injuries to a bicycle 
rider at a crossing, held, that plaintiff was guilty of contributory negligence. 

2. Railroads — Persons near track — Care required. — Where one riding a bicycle, 

on reaching a railroad crossing, turned his Wheel and rode in the open space, 
ten to twelve feet wide, between the tracks where persons did and could ride 
with safety, it was not a circumstance which showed that he was in peril, or 
made it the duty of the operatives of an approaching train to stop the train 
to avoid injuring him, because he might possibly fall or be thrown upon the 
track. 

[Ed. Note. — For cases in point, see Vol. 41, Cent. Dig. Railroads, sees. 
1080-1083.] 

3. Trial — Instructions — Where the instructions given, or which the court has 

determined to give, are sufficient to submit the case fairly to the jury, it is 
under no obligation to give additional requested ones, though they be cor- 
rect. 

[Ed. Note.— For cases in point, see Vol. 46, Cent. Dig. Trial, sees. 651- 
659.] 

4. Railroads — Trespassers — Care required. — A trespasser on a railroad right of 

way is not entitled to more than ordinary care on the part of the operatives 
of a train not to injure him. 

[Ed. Note. — For cases in point, see Vol. 41, Cent. Dig. Railroads, sec. 
1238.] 

Error to Circuit Court, Norfolk county. 

Action by Eosa A. Vaughan, as administratrix of the estate of 
Benjamin F. Vaughan, deceased, against the Seaboard & Eoanoke 
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Eailroad Company and another. Judgment in favor of plaintiff, 
and defendant, the Seaboard & Eoanoke Ealroad Company, brings 
error. Reversed. 

G. Hatton, for plaintiff in error 

R. Randolph Hides, for defendant in error. 

Buchanan, J. 

Eosa A. Vaughan, administratrix of Benjamin F. Vaughan, de- 
ceased, brought this action against the Seaboard Air Line Eailway 
and the Seaboard & Eoanoke Eailroad Company for negligently 
causing the death of her decedent at a highway crossing. The 
action was dismissed as to the former company, and upon the third 
trial a judgment was rendered against the other defendant. From 
that judgment this writ of error was awarded. 

The first error assigned is to the action of the court in overruling 
the defendant company's demurrer to the fourth count of the dec- 
laration. 

The material allegations of that count are that the plantiffs 
decedent was returning home along a common highway in Norfolk 
count}', known as "Godwin Street," which crosses the defendant 
company's tracks; that as he was approaching the crossing on a 
bicycle, at a rapid rate of speed, one of the defendant's trains was 
backing slowly down the railroad tracks towards the crossing, so 
that he and the train reached the crossing at the same time; that 
the plaintiff's intestate, realizing his peril, turned his bicycle down 
the side of the railroad tracks in order to avoid a collision with the 
freight train, whereupon it became the duty of the defendant to 
use reasonable care so that the freight train should not be negli- 
gently and recklessly run upon the plaintiff's intestate, yet the 
said defendant, not regarding its duty in that behalf, did not use 
reasonable care to avoid the collision, but carelessly and recklessly 
conducted itself so that the rear car of the freight train was run 
upon and over the plaintiff's intestate, by means whereof he was 
killed. 

The .case made by the count shows that the plaintiff's intestate was 
guilty of negligence in approaching the crossing as he did. There 
Is no eharge that the defendant company was guilty of negligence in 
the management of its tran, as it approached the crossing, which 
misled or put the plaintiff's intestate in peril, nor is there any aver- 
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ment that after the defendant knew, or by the exercise of ordinary 
care could have known, of his peril, it could have avoided the in- 
jury. The count did not aver a state of facts which showed that 
the defendant was guilty of negligence, and the court erred in not 
sustaining the demurrer to it. Hortenstein v. Va. Car. R. Co., 102 
Va. 914, 47 S. E. 996 ; N. & W. By. Co. v. Wood, 99 Va. 156, 37 
S. E. 846. 

Upon the first trial there was a verdict in favor of the plaintiff, 
which was set aside upon the motion of the defendant company. 
The plaintiff insists, under rule 9 (45 S. E. vi), that the action of 
the trial court in setting aside that verdict was erroneous, and that 
this court should so hold, and enter judgment thereon under the 
provisions of section 3486 of the Code of 1904. 

The motion for a new trial was because the verdict was contrary 
to the law and the evidence, and for after-discovered testimony. 

The evidence was substantially the same on the first and last 
trials. The scene of the accident was in the county of Norfolk, 
outside of the limits of the city of Portsmouth, where Godwin 
street crosses the tracks of the defendant's road. At that point 
the street runs north and south, and the railroad tracks nearly east 
and west. The street is 60 feet wide, but only about one-half of it is 
used at the crossing, which half is covered with plank, leaving a 
space of about 13 feet east of the plank to the outer edge of the 
street, and about 17 feet from the plank to the western limit of the 
street. About 170 feet south of the crossing Godwin street inter- 
sects with South street, which runs northeast and southwest, and 
crosses the railroad some 300 feet east of Godwin street crossing. 
The diagram shows generally the location of the railroad tracks, 
Godwin street, and South street, with reference to each other, at 
and near the scene of the accident. 

The plaintiff's theory of the case was that her intestate, who was 
going home on his bicycle, traveled along South street from where 
it crosses the railroad tracks to Godwin street, and thence along 
that street until he reached the railroad tracks, when he discovered 
that the rear car of a backing train had blocked the crossing, and 
to avoid a collision therewith he turned his bicycle, which was 
going rapidly, into the open space between the main line and switch 
No. 1, on which the train was backing, and, after going from 25 
to 40 feet, he was thrown from his bicycle, his head falling on the 
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southern rail of switch No. 1, and was crashed by the rear wheel of 
the rear car. The plaintiff claims that the defendant was negli- 
gent in failing to give notice that its train was going to back, and 
in not avoiding the injury after it discovered her intestate's peril. 

The defendant's theory of the case is that the plaintiff did not 
approach the crossing over Godwin street from South street, but 
left South street where it crosses the railroad tracks, and traveled 
on the defendant company's right of way on the south side of its 
main line until he reached Godwin street, when, finding that the 
rear car of the backing train was passing over the street, he crossed 
over the main track of the defendant and continued his course be- 
tween that track and the track upon which the train was moving, 
and, after having gone from 25 to 40 feet, either in his effort to get 
off his bicycle, or because it struck the ties of the track upon which 
the train was moving, he fell or was thrown upon the rail, his head 
falling between the wheels of the rear truck of the rear car. 

The only one of the plaintiffs witnesses that testified that her 
intestate approached the crossing by way of Godwin street from 
South street was a young lady, who was on the western side of God- 
win street north of the railroad tracks. She stated that she was on 
her way to visit a friend, and as she neared the crossing she heard 
a train and stopped near an office (some 80 or 100 feet from where 
the accident occurred), and waited to- see if the train would come 
in sight, and, while standing there, she noticed Mr. Vaughan come 
around some billboards (which were situated east of Godwin street 
and north of South street where they intersect, 120 feet or more 
from the crossing) ; that he seemed to be riding rapidly, and, as 
he rode, they (that is, the train and himself) seemed to be racing 
to the crossing, and they both got there at the same time ; that Mr. 
Vaughan turned his wheel and rode down beside the track; that 
she watched him, and saw that he was in danger ; that he went down 
the track a short distance, when his feet seemed to go over hia 
head; that his head struck the rail, and was almost cut from his 
body by the wheel or wheels of the rear truck ; that the whole car 
did not go over his body, and that it was stopped suddenly ; that it 
looked to her like he was trying to stop after he turned, but when 
he came to the track he seemed to be coming very rapidly ; that she 
was on the opposite of the car from Mr. Vaughan, but could see 
under the car without difficulty his wheel as it went along, and half 
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of his body; that when she first saw the train it was moving in 
sight at Gordon street crossing; that there was a coal house or shed 
between her and the train, which prevented her from seeing it 
until it reached the street ; that there was a man with a flag at the 
crossing, but she did not see him make any motion to stop the train, 
nor did she hear any bell ring; that Mr. Vaughan, in coming from 
South street toward the crossing, could have seen the train if he 
had looked. 

Another witness of the plaintiff testified that Mr. Vaughan. and 
the train reached the crossing at the same time, and when he saw 
the train was going to cut him off he turned his wheel, and, after 
going about 40 feet, was run over by the first wheel of the rear car ; 
that when witness first saw Mr. Vaughan he was about 12 feet from 
the crossing, going at a pretty good speed. 

The engineer, who was put upon the stand by the plaintiff, 
proved that his train of 13 cars was backing very slowly; that he 
was moving by signals, and was on the lookout ; that he did not see 
Mr. Vaughan, and saw nothing of the accident, except the bicycle 
fly up and the signal to stop, when he put on his brakes, reversed the 
engine, and stopped the train as soon as possible and within five 
feet, he thinks, the track being level, or without grade, where the 
train, was moving. 

Several witnesses of the defendant testified that Mr. Vaughan 
rode his bicycle on the defendant's right of way south of the main 
line, from South street crossing to Godwin street, parallel to the 
backing train; that when he reached Godwin street, finding that 
the rear car had reached and blocked the crossing there, he crossed 
the main line track diagonally, and continued his way rapidly be- 
tween that track and switch No. 1, on which the train was slowly 
backing; and that when he had thus gone from 25 to 40 feet he fell 
or was thrown from his bicycle, and his head fell upon the south 
rail of the track of switch No. 1, and was run over by one wheel 
of the rear truck of the rear car. They further testified positively 
that the bell was ringing, and that there was nothing whatever to 
prevent Mr. Vaughan from seeing the train. The conductor of the 
train testified that he and one of his brakemen at the time of the 
accident were at Godwin street crossing to signal the train ; that he 
saw Mr. Vaughan when he crossed the main track at that cross- 
ing, and turned down between that track and switch No. 1 on the 
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space between the two, which was twelve feet wide, level and smooth, 
and sometimes traveled by bicycles, though there was a sign near 
there warning trespassers to keep off the premises of the defen- 
dant; that there was ample room to ride between the two tracks 
without danger of falling on switch track No. 1, and that he did 
not think about Mr. Vaughan being in danger until he fell, when 
he at once signaled, and the train was stopped before the front 
trucks of the rear car reached his body. 

Considered as on a demurrer to the evidence, it clearly appears 
that Mr. Vaughan was guilty of negligence. The railroad track 
was a proclamation of danger, and the backing train was in full 
view, and its bell was ringing. It does not appear that the defend- 
ant omitted to do anything that it ought to have done in the man- 
agement of its train as it approached the crossing, or after it was 
aware of Mr. Vaughan's peril. As soon as he fell or was thrown 
from his bicycle, it did all that was possible to avoid the injury, 
and it does not appear that any of the defendant's servants knew, 
or ought to have known, that he was in peril, if, indeed, he was in 
peril before that time. The mere fact that Mr. Vaughan, who was 
in the apparent possession of his faculties, as he was shown to have 
been, when he reached the crossing turned his bicycle and rode in 
the open space 10 or 12 feet wide between the tracks where persons 
did ride and could ride with safety, was not a circumstance which 
showed that he was in peril or made it the duty of the defendant 
to stop its train to avoid injury to him because he might possibly 
fall or be thrown upon the track. 

We are of opinion, therefore, that the evidence was not sufficient, 
either upon the first Or the last trial, to sustain a verdict in favor of 
the plaintiff, and that the court did not err in setting aside the first 
verdict, but did err in not setting aside the verdict in the last trial. 

There are a number of assignments of error to the action of the 
court in giving, modifying, and refusing instructions. The ques- 
tions of law involved in the case were few, yet the court, on the last 
trial, was asked to give 25 instructions, and did give 20, as 
originally offered or as modified. 

The practice of asking for a great number of instructions in cases 
which involve few law questions has grown up in recent years, and, 
instead of aiding juries in reaching right conclusions, tends to mis- 
lead and confuse them, and imposes a heavy and unnecessary 
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burden upon trial courts. The general rule, that a party who asks 
for an instruction which properly states the law and is applicable 
to the facts of the case has the right to have it given, is not without 
limitations. Where the instructions given, or which the court has 
determined to give, are sufficient to submit the case fairly to the 
jury, the court is under no obligation to give additional instruc- 
tions, for they are unnecessary, cannot aid, and from their very 
number may mislead and confuse the jury. 

Several of the instructions given were objected to, because they 
submitted to the jury the question whether or not, after the de- 
fendant knew or ought to have known of Mr. Vaughan's peril, it 
exercised due care to avoid injuring him, when there was no evi- 
dence upon which to base them. 

As we have seen in considering the facts of the case, it was not 
shown that the defendant knew or ought to hare known that the 
plaintiff's intestate was in peril before he fell or was thrown from 
his bicycle, or that anything more could have been done after his 
fall than was done to avoid the accident. No instruction ought 
therefore to have been given submitting that question to the jury. 

Instruction No. 5 was objected to, and the objection ought to 
have been sustained, because the instruction is ambiguous, and, if 
construed to mean that the defendant owed the plaintiff's intestate 
as a trespasser, any higher degree of duty under the facts of the case 
than to exercise ordinary care not to injure him after it knew of 
his peril, it is erroneous. 

There are other assignments of error, but as they are not likely 
to arise upon the next trial, if there should be another trial, it will 
he unnecessary to consider them. 

The judgment to which this writ of error was awarded must be 
Teversed, the verdict of the jury set aside, and a new trial awarded, 
to be had not in conflict with the views expressed in this opinion. 



